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appropriate.

The husband was 53 and the wife 47; they started living together in 1991 
and married in 2000; their only child was born in 2004. When they met they 
were both working as accountants for a well-known fi rm; neither of them 
brought any signifi cant fi nancial resources into the relationship. In 2001, 
the husband accepted work in London, which led to the wife leaving her 
employment; thereafter, apart from a brief  period in 2002/2003, she was not 
in paid employment. The couple separated in 2012.

In their fi nancial remedy proceedings the husband and wife agreed that 
their current capital resource, including pensions, should be divided equally. 
They disagreed about the extent to which the wife should receive additional 
provision by way of maintenance. 

The total current family assets, including pensions, were £16.4 million. The 
husband’s net income for 2013/14 had been just under £3 million; a substantial 
proportion of his income was received by way of discretionary bonus, a 
performance share plan and a matching share plan, some part of which was 
deferred for three years. The wife was seeking 50 per cent of the deferred 
sums received to 2014 and 35 per cent of the net bonuses awarded for the 
years 2014 to 2019 (receivable up to 2022). In addition she argued for spousal 
maintenance at the rate of £190,000 pa. She was also making a compensation 
claim. The husband was arguing that the wife should receive a share of 
deferred remuneration received in 2014 and 2015 plus spousal maintenance 
for fi ve years (£80,000 pa for the fi rst three years and £50,000 pa for the last 
two years) with a clean break thereafter, on the basis that in three years’ time 
the wife would be able to start earning and therefore contribute to her own 
needs. The husband did not ask for a s 28(1A) bar, arguing instead that there 
should be an ‘option’ of capitalising the wife’s income claim during the term 
(the judge regarded this as ‘akin’ to seeking a s 28(1A) bar). 

The judge issued a draft judgment, which he subsequently revised to take 
account of new information (the wife’s decision to move to a different 
part of the country, which in the judge’s view reduced her housing need) 
and new submissions concerning the proper rate of return on a capital sum 
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(the husband successfully argued for a Duxbury approach and the rate used 
by the judge increased to 2.25 per cent net). The fi nal judgment identifi ed a 
housing need for the wife of £2.75 million, to include a holiday home costing 
£750,000; and an income need for the wife of £175,000 pa plus £24,000 pa for 
the child. The judge considered that if  she had continued with her career she 
might have been earning at the rate of £100,000 gross pa but would in fact 
have an earning capacity of about £30,000 in three years’ time. He concluded 
that she had no compensation claim but was entitled to maintenance for joint 
lives, as she would not be able to adjust to termination of maintenance without 
undue hardship. The fi nal court order provided that the wife should have 
£8.4 million of the available capital resources and the husband £7.8 million 
(the difference was in part to account for the wife’s costs of purchasing 
alternative accommodation). In addition, the wife was to receive just under 
£1.4 million in respect of the husband’s deferred remuneration received 
post-separation (25 per cent of the bonuses paid in 2014 and 12.5 per cent 
of those paid in 2015). The wife’s total capital award was therefore 
£9.76 million, of which about £4.6 million was ‘free capital’ (not tied up in 
housing, pension or allocated to separation-related costs). In addition, the 
judge ordered the husband to pay the wife ongoing maintenance, for joint 
lives, set at the difference between the return the judge now considered she 
would receive from her ‘free capital’ (without amortisation) and her income 
need of £175,000 pa. The wife appealed and the husband responded with a 
cross-appeal.

The wife argued that she should have been awarded 35 per cent of the husband’s 
net bonuses payable in respect of the years up to and including 2019 (payable 
until 2022) and maintenance at the rate of £190,000 pa for the parties’ joint 
lives. In her view no part of her sharing award or the income derived from 
it should be treated as available to meet her needs. The husband argued that 
the judge should have awarded term maintenance, rather than maintenance 
for joint lives, proposing a fi ve-year term from 2016, with a s 28(1A) bar to 
take effect in February 2021. The principal issues in dispute were: (i) whether 
an earning capacity was capable of being a matrimonial asset to which the 
sharing principle applied; and (ii) to what extent it was fair for the wife to be 
required to use her sharing award to meet her income needs, when the husband 
would meet his needs from earned income. The wife was also arguing that the 
compensation principle had not been properly addressed.

Held – (1) Sections 31(7A) and 31(7B) of the Matrimonial Causes Act 1973 
gave the court the power on a variation application to make a further capital 
order, including a lump sum, combined with, in effect, a s 28(1A) direction. 
The best way to achieve a ‘deferred clean break’ was to seek a s 28(1A) 
direction; the judge had been right to regard the husband’s case as ‘akin to 
(seeking) a s 28(1A) bar’ (see [36], below).

(2) An earning capacity was not capable of being a matrimonial asset to 
which the sharing principle applied, applying Miller v Miller; McFarlane 
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v McFarlane [2006] UKHL 24, Jones v Jones [2012] Fam 1 and Scatliffe v 

Scatliffe [2016] UKPC 36. The sharing principle applied to marital assets, 
being ‘the property of the parties generated during the marriage otherwise 
than by external donation’ (Charman v Charman (no 4) [2007] EWCA 
Civ 503). An earning capacity was not property and, in this context, resulted 
in the generation of property after (not during) the marriage. Any extension 
of the sharing principle to post-separation earnings would fundamentally 
undermine the court’s ability to effect a clean break and would not sit with 
the observation in Miller that (‘(i)n general’) ‘it can be assumed that the 
marital partnership does not stay alive for the purpose of sharing future 
resources unless this is justifi ed by need or compensation’, or the observation 
as to the effect of ‘(t)oo strict an adherence to equal sharing’. Additionally, 
any such approach would inevitably require the court to assess the extent to 
which the earning capacity had accrued during the marriage, raising a range 
of diffi cult questions about the principles the court would have to apply; 
where would the court start and what factors would the court refer to in 
order to determine this issue? This lack of clarity meant that applying the 
sharing principle to an earning capacity would signifi cantly undermine an 
‘important aspect of fairness’, namely to achieve an ‘acceptable degree of 
consistency of decision’ (Miller) (see [3], [121]–[128], below).

(3) It was clear from Miller and Charman that the court applied the need 
principle when determining whether the sharing award was suffi cient to 
meet that party’s future needs, although not in an infl exible way. Applying 
Jones, an earning capacity could be ‘relevant to a fair distribution of the 
assets pursuant to the sharing principle’ and could be taken into account 
both when the court was deciding whether capital should be amortised in 
full, in part or not at all and when deciding what assumed rate of return to 
apply. When determining this issue, the court needed to have regard to all the 
relevant circumstances, to the clean break principle and, as appropriate, the 
issue of undue hardship. Given the range of options available, it was diffi cult 
to see how a defi nitive outcome could be mandated for all cases. In some 
it would clearly be fair for that part of the sharing award available to meet 
income needs to be fully amortised, for example, because neither party had 
any resources other than those being shared; in others, the court might take 
the view that the applicant should have a greater level of security than that 
provided by an amortised sum because of the respondent’s earnings and apply 
only an assumed rate of return. In the context of this case, the husband’s 
earning capacity was relevant to the question whether it was fair to require 
the wife to have to use her sharing award to meet her income needs. The 
more extreme argument that this wife’s capital, apart from her housing need, 
should be preserved and not used in any way to meet her income needs would, 
again, confl ict with the clean break principle to such a signifi cant extent as to 
undermine the statutory ‘steer’ because, absent other resources, the applicant 
spouse would always have a claim for an additional award to meet his or her 
income needs (see [130]–[132], [134], [138], below).
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(4) When identifying the appropriate rate of return to be applied, the 
relevant question was the gross rate of return, which was not necessarily 
confi ned to income but could include both income and capital returns. 
There were clearly advantages – both in terms of clarity and consistency – if  
the Duxbury model and the assumptions within it were to be used at least 
as a starting point. The manner by which the court assessed an award by 
application of the need principle and the manner by which it assessed whether 
a sharing award was suffi cient to meet needs must be consistent. Given the 
consequential correlation between needs and sharing, using the same model 
would remove a potential element of inconsistency between the two. The 
court did not accept the wife’s submission that the courts should determine 
what rate of return an applicant spouse could obtain ‘now’ and leave any 
adjustments as might be justifi ed in the future to a subsequent application. 
Apart from this being a recipe for continued litigation, it ignored the fact 
that the court was taking a long-term perspective when assessing whether 
the sharing award met needs. If  the needs were being assessed by reference to 
the applicant’s life expectancy then the rate of return was to be assessed by 
reference to the same period (see [135]–[137], below).

(5) It was clear from Miller that compensation was for the ‘disadvantage’ 
sustained by the party who had given up a career, and was not to be applied 
where, instead, the respondent party had sustained a fi nancial benefi t. In 
practice compensation had very rarely been established and the court did 
not intend to encourage any more extensive or expensive exploration of the 
issue. However, as a necessary factual foundation for a compensation claim 
the court would have to determine, on a balance of probabilities, that the 
applicant’s career would have resulted in them having resources greater 
than those which they would be awarded by application of either the need 
principle or the sharing principle. Further, the court would have to determine 
separately whether, and if  so how, this factor should be refl ected in the award 
so as to ensure that it was fair to both parties. On the basis of the fi nding in 
this case that the wife would have been earning less than £100,000 gross pa 
(£64,000 net pa), there was no basis for a compensation award, because the 
amount awarded to the wife exceeded what she might have been entitled to 
under this principle (see [139], [142], below).

(6) In relation to the judge’s decision to revisit his initial determination of the 
wife’s housing need and the rate of return to be applied to her free capital, 
a judge was entitled to reconsider the judgment prior to the order being 
made, applying In re L and another (children) (preliminary fi ndings: power to 

reverse) [2013] UKSC 8, and this judge had been entitled to do so in this case 
(see [140], [143], below).

(7) When deciding whether to impose a term maintenance order, the judge 
had considered only whether the wife would be able to earn the shortfall 
between her income needs and the amount generated by her free capital. 
This was too narrow an approach; the judge should have addressed the issue 
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more broadly including by considering whether it would be fair for the wife to 
deploy part of her capital to meet her income needs. This broader approach 
would have enabled him properly to address the question of undue hardship 
and also to give proper weight to the clean break principle. The court needed 
to consider how an award would have to be deployed to enable income needs 
to be met; the degree of specifi city required would vary according to the 
circumstances of the case but would not be more than was conventionally 
required when determining a claim by application of the need principle. In 
this case the question was: how would the wife be required to deploy her 
free capital in the absence of continuing periodical payments and, in the 
circumstances of this case, would it be fair for her to be required to use it in 
this way? Applying a return of 2.25 per cent net, the wife’s free capital would 
provide just over £100,000 pa. From the age of 60 the wife would, in addition, 
be able to draw a gross pension of £76,000 pa, after which, very broadly, the 
two combined would produce £150,000 net pa. The wife would, in addition, 
in due course receive her state pension. If  maintenance was awarded for a 
fi ve-year term expiring in February 2021, the total shortfall between the wife’s 
income from known sources (not factoring in her earning capacity) and her 
assessed needs would be about £950,000 (or less). If  the wife had to expend 
£950,000 from her sharing award on her income needs, this would represent 
approximately 21 per cent of her ‘free capital’ of £4.6 million, or 10 per cent 
of her total award (acknowledging that part of the award was pension). On 
this basis, looking at s 25A(2), the wife would be able ‘to adjust without 
undue hardship’ to the termination of maintenance. To require her to use the 
above proportion of her award would not be unfair having regard to all the 
s 25 factors. She would still have free capital of £3.6 million and housing of 
£2.75 million. For the avoidance of doubt, the wife would still have no claim 
under the compensation principle because her retained award would still be 
greater than any award by reference to a lost net income of no more than 
about £64,000 net pa (see [146], [148]–[154], below).

Comment – In the context of fi nancial remedy applications the court was 
giving guidance and judgments were not written in the expectation that 
they would be analysed as though they were statutes. This was not to suggest 
that precedents could not create binding authority; it was an issue as to 
how those precedents were interpreted and applied. In any event, even in 
the interpretation of statutes, the court was able to take a broad purposive 
approach (see [66], [67], below).

Statutory provisions referred to
Matrimonial and Family Proceedings Act 1984.
Matrimonial Causes Act 1973, s 25(2)(a), s 25A, s 25A(1), s 25A(2), s 28(1A), 

s 31, s 31(7), ss 31(7A) and 31(7B).

Cases referred to
AR v AR (inherited wealth) [2011] EWHC 2717 (Fam), [2012] 2 FLR 1, 

[2012] WTLR 373.
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Appeal
The wife appealed from a fi nancial remedy order made by Recorder 
Tidbury sitting in the Central Family Court on 16 September 2016, 
awarding her £9.76 million and ordering the husband to pay the wife 
ongoing maintenance for joint lives at the rate required to meet her income 
needs, which he assessed to be £175,000 per year. Permission for the wife 
to appeal was refused by the judge but was granted by Gloster LJ. The 
husband responded by fi ling a Respondent’s Notice. Permission for the 
husband to cross-appeal was given by Moylan LJ. The facts are set out in 
the judgment.

James Turner QC and Thomas Dance (instructed by BP Collins LLP) for 
the appellant.

Nigel Dyer QC and Lily Mottahedan (instructed by Penningtons Manches 

LLP) for the respondent.

11 April 2018. The following judgment was delivered.

MOYLAN LJ.

INTRODUCTION
[1] This case raises issues about the application of, and the relationship 

between, the principles of need, sharing and compensation in the 
determination of fi nancial claims under the Matrimonial Causes Act 1973 
(the 1973 Act). The specifi c issues can be phrased in a variety of ways but 
I propose to express, what I regard as, the principal issues as follows:

(i) Is an earning capacity capable of being a matrimonial asset to 
which the sharing principle applies and in the product of which, as a 
result, an applicant spouse has a continuing entitlement to share?

(ii) How should the court assess whether an award determined by 
application of the sharing principle meets the party’s needs? More 
specifi cally to the arguments advanced in this case, to what extent is it fair 
for the wife to be required to use her sharing award to meet her income 
needs when the husband will meet his needs from earned income?

Additionally, although as a subsidiary issue, the wife submits that the 
compensation principle has not been properly understood and applied 
because it is applicable, not only when the applicant spouse has sustained 
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a fi nancial disadvantage, but also, separately, when the respondent has 
sustained a fi nancial advantage during the marriage.

[2] It has been said in many previous decisions that there are few cases 
in which the available resources exceed those required to meet the family’s 
future fi nancial needs. On one view, having regard to the substantial amount 
of the resources available in this case, the issues raised might, therefore, be 
considered to have limited application. However, as explained below, this is 
not necessarily the position and it is important that, when determining the 
arguments raised in this case, I should at least consider how those arguments 
and their determination might impact on a broader range of cases. 

[3] This is important because of the obligation on the courts to achieve, 
what Lord Nicholls in Miller v Miller, McFarlane v McFarlane [2006] 
UKHL 24, [2006] 2 FCR 213, [2006] 2 AC 618 (Miller) (para [6]) referred to 
as, ‘an acceptable degree of consistency of decision from one case to the next’. 
I would also note in passing that the statistics published by the Ministry of 
Justice for the years 2006 to 2016, whilst accepted not to be entirely accurate 
(and thought to underestimate the overall number of applications), show 
that a very signifi cant percentage of cases started (which have numbered, 
very broadly, between 38,000 and 65,000 per year) are either uncontested 
or become uncontested because they are resolved by agreement between 
the parties. It is only a very small percentage, in many years well under 
10 per cent (between about 3,000 and 3,800 cases), that are determined 
after a contested hearing. This is not to diminish the impact on the families 
involved in those contested cases but to remind me of the importance of 
adhering to Lord Nicholls’ observation and, as he went on to say, that the 
articulation by the courts of the applicable principles have the objective, as an 
‘important aspect of fairness’, of providing an appropriate degree of clarity 
and predictability in the manner of their application.

[4] The fi nal fi nancial remedy order which is the subject of this appeal 
was made by Recorder Tidbury sitting in the Central Family Court on 
16 September 2016. The parties had agreed that their capital resources, 
including pensions, should be divided equally. Centred on the issues of 
principle referred to above, they disagreed about the extent to which the wife 
should receive additional provision by way of maintenance.

[5] In simplifi ed terms, the effect of the court’s order has been as follows. 
The wife’s share of the parties’ capital resources totalled £8.4 million and 
the husband’s £7.8 million. The difference refl ected specifi c adjustments 
made by the judge to ensure that the resources were shared equally (for 
example, because the wife had not yet incurred the cost of purchasing 
alternative accommodation). The wife received an additional sum of just 
under £1.4 million comprising differing percentages of deferred remuneration 
received by the husband after the parties had separated. The award, therefore, 
totalled £9.76 million. In addition, the judge ordered the husband to pay 
the wife ongoing maintenance for joint lives at the rate required to meet her 
income needs which he assessed to be £175,000 per year.

[6] The wife made it clear from receipt of the judge’s fi rst draft judgment 
that she intended to seek permission to appeal. Permission was refused by 
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the judge but was granted by Gloster LJ. The husband responded by fi ling a 
Respondent’s Notice. I gave him permission to cross-appeal.

[7] In summary the parties’ respective cases are as follows.
[8] As to the issue set out under (i) above, Mr Turner QC on behalf  of 

the wife (as I will call her) submits that the judge failed to award her a fair 
share of the husband’s post-separation earned income. He submits that 
the husband’s earning capacity is a matrimonial asset in which the wife is 
entitled to share as with any other such asset. It was built up during the 
marriage and is, therefore, the product of marital endeavour. Accordingly, 
post-separation income received by the husband from the deployment of this 
earning capacity should be shared as being referable to or the product of 
marital endeavour.

[9] As to the issue under (ii), Mr Turner submits that the wife should not 
have to make any use of her capital share, including by the attribution of a 
notional investment return, to meet her income needs. 

[10] Mr Turner further submits that she is entitled to a share of the 
husband’s earned income by application of the compensation principle. This 
principle, ‘properly understood’, applies not only when an applicant has 
sustained a fi nancial detriment but also when a fi nancial benefi t or advantage 
has accrued to a respondent by reason of the relationship and which has 
produced a surplus of resources over needs.

[11] In summary, the wife submits that she should have been awarded 
35 per cent of the husband’s net bonuses payable in respect of the years up 
to and including 2019 (payable until 2022) and maintenance at the rate of 
£190,000 per year for the parties’ joint lives.

[12] Mr Dyer QC on behalf  of the husband (as I will call him) submits that 
an earning capacity is not an asset to which the sharing principle applies. 
However, although this was, what might be called, his headline submission, 
he conceded that, as a matter of practice, an award of a share of post-
separation bonuses sometimes occurs even though they were not earned 
during the marriage. 

[13] As to (ii), Mr Dyer’s simple submission is that the court only has 
to look at the amount received by the wife, namely £9.7 million, to be 
able to conclude that she will have suffi cient resources to justify effecting 
a clean break. During the hearing Mr Dyer, albeit with some apparent 
reluctance, appeared to be willing to extend this submission to include some 
consideration of how the wife’s resources might be deployed to enable her to 
meet her needs.

[14] As to the issue of compensation, Mr Dyer submits that this was 
correctly rejected by the judge who found that the wife had not sustained a 
fi nancial disadvantage greater than the sum awarded to her by application of 
the sharing principle. Absent such a fi nding there is, he submits, no basis for 
an award to be made by reference to this principle.

[15] In summary, Mr Dyer submits that the judge should have ordered 
maintenance for a term only. He proposes a fi ve-year term from 2016, namely 
to February 2021, with a s 28(1A) bar to take effect at the end of a fi ve-year 
term from 2016, namely February 2021. 
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BACKGROUND AND JUDGMENT
[16] At the date of the order the husband was aged 53 and the wife 47. 

They started living together in 1991, married in 2000 and separated in 2012. 
They have one child who was born in 2004.

[17] When the parties started living together they were both working as 
accountants for the same well-known fi rm, Coopers & Lybrand. They had 
no signifi cant capital resources. In 2001 the husband accepted employment 
which required the family to move from Manchester to live near London. 
This move led to the wife leaving her then employment and, apart from a 
short period in 2002/2003, she has not worked in paid employment again.

[18] The fi nal hearing did not take place until September 2014. A draft 
judgment was sent to the parties in November 2014. This was followed by 
a number of further hearings to deal with additional points raised by the 
parties. These were in part because further evidence was required to deal with 
pension issues which, for reasons which are not clear, had not been suffi ciently 
clarifi ed by the date of the fi nal hearing and also because of subsequent 
developments. The subsequent developments led the judge to change his draft 
judgment in two respects. One was to reduce the amount he had determined 
it would be reasonable for the wife to spend on purchasing alternative 
accommodation. The other was to alter the rate of interest applied to the 
wife’s capital for the purposes of calculating her income needs. I will deal with 
these developments further below.

[19] The parties had agreed that there should be an equal division of their 
capital assets including pensions. The judge assessed their total value in his 
fi rst substantive judgment as being £14.4 million. For reasons which it is not 
necessary to set out, their value subsequently increased to £16.4 million. 

[20] The husband’s net income for the tax year 2013/2014 had been just 
under £3 million. His total estimated net income for the calendar year 2014 
was £3.7 million. The judge accepted that there were reasons for being 
cautious about whether the husband’s income in the future would continue at 
these levels. A substantial proportion of the husband’s income was received 
by way of a discretionary bonus, a performance share plan and a matching 
share plan, payment of which (either in whole or in part) was deferred for 
three years with the ultimate amount paid being dependent on performance 
over that period. 

[21] The wife sought a share of the husband’s bonuses. She sought 
50 per cent of the deferred (net) sums received in the years to 2014 and 
35 per cent of the (net) bonuses awarded for the years 2014 to 2019 (receivable 
up to 2022). In addition, she sought continuing spousal maintenance at the 
rate of £190,000 per year. 

[22] The husband proposed that the wife should only be awarded a share of 
his deferred remuneration received in 2014 and 2015 and spousal maintenance 
for fi ve years (£80,000 for three years and £50,000 for two years) with a clean 
break. The husband argued that, at the end of that term, the wife would be 
able to meet her own needs in part with an assumed earned income starting 
at £30,000 after three years (hence the reduction in the proposed rate of 
periodical payments).
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[23] The judge’s decision in his draft judgment was, in summary, as follows. 
He decided that the wife’s housing need totalled £3.25 million, consisting of 
a main home costing £2.5 million and a holiday home costing £750,000. She 
had an income need for herself  of £175,000 per year plus £24,000 per year 
for the parties’ child. He decided that the wife should receive 25 per cent of 
the bonuses paid in 2014 and 12.5 per cent of those paid in 2015. This would 
provide the wife with total net capital of approximately £8.3 million (on the 
fi gures then available). 

[24] After deducting housing (£3.25 million) and pension funds 
(£1.27 million), the wife would have liquid capital totalling approximately 
£3.5 million (I will call this the wife’s ‘free capital’ to differentiate it from the 
former assets). The judge ascribed a net income of £60,000 to the wife’s free 
capital, being an assumed net return of 1.75 per cent. Although the fi gures 
in the judgment are more complicated, because of the way in which the wife 
would, in fact, receive her capital, the judge’s ultimate order awarded the 
wife continuing maintenance of the amount required to bridge the shortfall 
between her assumed net income (£60,000) and £175,000. The judge did 
not make any reduction for assumed future earnings because, although he 
expected the wife to have obtained paid employment after 4/5 years, he did 
not consider it fair to do so, largely because of the level of the husband’s 
income but also because of uncertainty as to whether and what she might 
be earning. 

[25] The judge did not consider that the wife could adjust without undue 
hardship to the termination of maintenance. His evaluation was confi ned 
to considering ‘whether she could adjust without undue hardship on 
the … income that I have attributed to her capital plus whatever she earned’. 
He decided that the consequent differential between the parties’ respective 
lifestyles, because of the income available to the husband, would be such that 
she could not.

[26] I now turn to consider in a little more detail the judgment and the 
parties’ cases below and also the way in which the case developed after the 
fi rst draft of the judgment had been provided to the parties.

[27] The judge described the two main areas of dispute as being:
(a) whether the wife should be entitled to share in the husband’s 

post-separation bonuses, and 
(b) whether the wife should be awarded open-ended maintenance or 

whether, as argued by the husband, she would be able to adjust without 
undue hardship to the dismissal of her claims at the end of the proposed 
fi ve-year term. 

Underlying the latter issue was the question of how the wife’s income needs 
would be met and the extent to which her share of the capital assets should be 
deployed to meet those needs.

[28] As to (a), the wife contended, as on this appeal, that the husband’s 
post-separation earnings were marital property which should be shared. They 
were the product of an earning capacity which had been built up during 
the marriage. As part of this submission, it was accepted before the judge that 
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the entitlement to share only applied to earnings from ‘the same job of the 
same character’. 

[29] The wife also contended that she was entitled to a share of the 
husband’s income, by application of the principle of compensation, because 
the husband’s earned income represented an advantage which had accrued 
to him during the marriage. Any other outcome would not achieve a 
fair result.

[30] The husband submitted that any entitlement to sharing ceased with the 
end of the marriage, save only to the extent that any deferred emoluments had 
been ‘earned’ prior to the separation. He also submitted that, factually, the 
wife could not establish a claim to compensation.

[31] The judge decided that the sharing principle did not apply to the 
husband’s post-separation earnings. Sharing stopped ‘at or within a short 
time of the end of the relationship’. The wife could only establish a claim 
to a continuing share of those earnings if  ‘necessary to meet her reasonable 
needs’. Further, the bonuses actually received by the husband were ‘entirely 
dependant on the husband’s post-separation performance’. It was only the 
maximum amount of the potential award, deferred for three years, which 
had been determined by his performance during the marriage. However, 
because, it appears, of this latter factor and because ‘it is not unusual for 
assets to be assessed at the date of the hearing’, the judge decided that the wife 
should receive a percentage of the amounts received by the husband in 2014 
and 2015 (25 per cent and 12.5 per cent respectively, as referred to above).

[32] As to the claim based on compensation, this regrettably led to an 
exploration of the reasons for the wife not returning to paid employment 
after the family moved in 2001. Because this claim is based on ‘advantage’ 
and ‘disadvantage’, it is perhaps not surprising that parties can be led into 
arguing that what is now asserted to have advantaged one party was not an 
advantage achieved due to the actions of the other party, or that what is now 
said to have been a disadvantage was a choice freely and willingly adopted 
by that party during the marriage and contrary to the wishes of the other 
party or vice-versa. I consider the issue of compensation further below but, 
at this stage, I confi ne myself  to saying that, in my view, it was unnecessary 
and inappropriate for the parties to engage in this factual debate. I would 
suggest that, absent reliance on conduct (which will only exceptionally have 
any relevance), the court is looking at the fi nancial consequences of what 
happened during the marriage and those alone.

[33] The judge rejected the wife’s case as to compensation. The wife had 
suggested that, if  she had continued with her career, she might have been 
earning at the rate of £100,000 gross per year. The judge found that even 
this would have required the wife to have been more determined to pursue 
her career than she was and, further, that his proposed award in any event 
exceeded any fi nancial loss she might have sustained.

[34] As to the latter dispute, under (b) above, the wife’s case was that her 
income needs should be met by the husband through continuing periodical 
payments of £190,000 per year. 
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[35] The husband proposed, as referred to above, that the wife should 
receive maintenance for a defi ned term of fi ve years. Although he also sought 
a clean break, he did not seek a s 28(1A) bar. Rather, he sought the ‘option’ 
of capitalising the wife’s income claim during that term. During the hearing 
of this appeal, Mr Dyer sought to explain these submissions. It may be a 
matter of perspective, but even after further refl ection, I remain puzzled by 
this aspect of the husband’s case. 

[36] The statutory framework, by ss 31(7A) and 31(7B) of the 1973 Act, 
gives the court the power on a variation application to make a further capital 
order, including a lump sum, combined with, in effect, a s 28(1A) direction. 
These are powers which exist and no order is required to enable a party to 
apply to the court to exercise those powers. If  the husband was seeking a 
deferred clean break, which he said he was, the way to achieve this was by 
seeking a s 28(1A) direction. In my view, therefore, the judge was right to 
regard the husband’s case as ‘akin to (seeking) a s 28(1A) bar’.

[37] Dealing with the wife’s needs, as referred to above, the judge assessed 
her income needs for herself  at £175,000 per year and her housing needs at 
£3.25 million (£2.5 million for her main home and £750,000 for a holiday 
home). The amount taken by the judge for the wife’s main home was based on 
her evidence that she intended to remain living in the same area as the former 
matrimonial home. During the hearing, she was asked specifi cally whether 
she intended to move to North Wales, because there was some evidence 
which suggested that she was, and she said she had no such intention. The 
judge’s fi gure of £2.5 million was based on the amount of the available 
resources, the quality of the former matrimonial home and its value (nearly 
£5 million) and the quality of the property purchased by the husband (at an 
initial cost of c £2 million). 

[38] The judge did not consider that the evidence enabled him to make 
any clear fi ndings as to the wife’s employment prospects. In broad terms, he 
concluded that the wife could be expected to start working part-time from 
about 2020 (when the parties’ child would be 16) and, at some point thereafter, 
would be able to work full-time. He did not expect her to be earning substantial 
sums for at least three and probably four or fi ve years. In those circumstances 
the judge decided, as referred to above (paragraph [25]), that the wife could not 
adjust without undue hardship to the termination of maintenance.

[39] Following a further hearing in February 2015 (fi xed primarily to deal 
with pension issues, which included the impact of the parties’ respective 
lifetime allowances) the judge returned to the issue of what he described as 
the ‘rate of return’ on the wife’s ‘invested capital’. This arose because Mr Dyer 
had referred the judge to the Court of Appeal’s decision of H v H (fi nancial 

remedies) [2014] EWCA Civ 1523, [2015] 2 FLR 447, which post-dated the 
fi rst draft judgment in the present case, and had submitted that this impacted 
on the judge’s assumed rate of return of 1.75 per cent. 

[40] In his initial submissions for the fi nal hearing the husband had 
contended for an assumed rate of return of 2.5 per cent. At the hearing in 
February 2015, having previously accepted the judge’s rate of 1.75 per cent, 
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Mr Dyer argued for a net rate of between 2.5 and 3 per cent based, it seems, 
signifi cantly on H v H.

[41] Contrary to the wife’s submissions, the judge decided that it was 
appropriate for him to revisit this fi gure. In his view, although there was ‘no 
benchmark rate for attributed income on capital’, the ‘Duxbury rate … is as 
close to a benchmark as can be determined’. Specifi c justifi cation would be 
required to depart from that rate. The judge took a lower rate for an initial 
period, because the wife would have less fi nancial fl exibility, but, thereafter, 
he applied what he regarded as ‘the H v H rate of return’, being 3.75 per cent 
gross. He deducted tax at an assumed rate of 40 per cent giving 2.25 per cent 
net. The judge considered, further, that it was appropriate to take this rate 
because the capital fund was not being amortised and the wife would also be 
receiving periodical payments.

[42] A report on pensions was provided by a jointly instructed expert in 
May 2015. This put forward options each of which was based on seeking to 
achieve an equal division of the pension funds allowing for the fact that the 
parties had different lifetime tax allowances. The expert assumed that the wife 
would start drawing a pension at the age of 60 and, on the option selected by 
the judge, that this would provide her with a gross pension of £76,000 (in real 
terms). This was based on a number of assumptions including an investment 
return prior to retirement of 5 per cent, being broadly midway between 
the Financial Ombudsman Service’s then assumptions of bond returns of 
3.25 per cent and equity returns of 8 per cent. 

[43] In addition, prior to the next hearing in August 2015, the wife had 
decided that she would move to live in Cheshire and, quite rightly, her 
solicitors informed the husband’s solicitors of this development. The 
husband responded by requesting the judge, relying on Robson v Robson 
[2010] EWCA Civ 1171, [2011] 3 FCR 625, [2011] 1 FLR 751, to revisit the 
sum he had determined as being required to meet the wife’s future housing 
need in part because of its consequent impact on her free capital. As with the 
rate of return issue, Mr Turner submitted that there was no justifi cation for 
the judge revisiting his determination in what, at that stage, was still a draft 
judgment. The judge decided to reconsider the issue of housing and heard 
further evidence. He then determined that the sum of £2 million, rather than 
the previous fi gure of £2.5 million, should be taken as being the cost of the 
wife’s main home. The judge rejected the husband’s further argument that 
he should revisit the wife’s income needs on the basis that living in Cheshire 
would be less expensive than living in Buckinghamshire.

[44] There was a further hearing in January 2016 which dealt with the sale 
of the former matrimonial home (which was being compulsorily purchased 
because of HS2) and a number of other minor issues. The judge was required 
to deal with yet further issues in April and August 2016 leading to the 
September 2016 order.

[45] At the request of the court, after the conclusion of the hearing, we were 
provided with further clarifi cation about the expert evidence as to the wife’s 
prospective pension. The fi gure given by the expert for the wife’s projected 
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pension income at the age of 60 is £76,000 per year in real terms (ie the expert 
has allowed for infl ation between now and then) and is the fi gure before 
income tax. 

SUBMISSIONS
[46] The parties’ respective cases on this appeal can be summarised as 

follows.
[47] Mr Turner advances three grounds of appeal:

(a) The judge was wrong not to award the wife a share (or greater 
share) of the husband’s post-separation income by application of the 
sharing principle,

(b) The judge, having concluded that the wife had not sustained a 
relationship-generated fi nancial disadvantage, failed properly to apply the 
compensation principle by failing to take into account that the husband 
had obtained an ongoing relationship-generated advantage (in terms of 
his earned income),

(c) The judge was wrong to attribute any income to the wife’s capital 
resources, allocated to her by application of the sharing principle, when 
determining how she could meet her income needs because the husband 
would not have to make use of his capital to meet his income needs.

In general terms Mr Turner submits that the judge’s approach and award 
were both unfair and discriminatory. Mr Turner also referred to a number of 
authorities some of which I address later in this judgment.

[48] (a) At the core of Mr Turner’s submissions on this ground is his 
argument that an earning capacity is a matrimonial asset. It is, he submits, an 
asset referable to or the product of marital endeavour and should, therefore, 
be divided between the parties by application of the sharing principle as 
with other marital assets. In his submission, in every case where the parties’ 
resources (as I understand it, capital and/or income) exceed their needs, the 
applicant spouse potentially has an entitlement to share in future income. 
Any other outcome would not be fair because it would be discriminatory in 
the same way that cases determined before the decision of White v White 
[2001] 1 AC 596, [2000] 3 FCR 555, [2000] 3 WLR 1571 were identifi ed in that 
case as having been decided on discriminatory grounds.

[49] Apart from the general submission that any other approach would be 
unfair and discriminatory and would not represent the proper application of 
the sharing principle, this aspect of the wife’s case is constructed signifi cantly 
on one sentence in Lady Hale’s speech in Miller. In paragraph [154] 
she said:

‘She is also entitled to a share in the very large surplus, on the principles 
both of sharing the fruits of the matrimonial partnership and of 
compensation …’.

It is clear that this is a reference to surplus income and is relied on by 
Mr Turner for this reason. This is, he submits, awarding the wife no more 
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than a share of her earned entitlement, namely a share of what she has 
helped create or develop during the course of the marriage. 

[50] Indeed, Mr Turner submitted that in the present case the whole of the 
husband’s ‘relevant earning capacity’ had been ‘earned’ during the marriage. 
The husband’s post-separation earnings are the fruits, perhaps even the ‘best 
fruits’, of this earning capacity and, as such, are the product of the parties’ 
respective contributions during the marriage in the same way as other assets. 
Is this not, he asks, the rationale which underpins the sharing principle and, 
if  it is, why should the wife not be entitled to a share as with all other marital 
assets?

[51] Mr Turner frankly acknowledged that there would be signifi cant 
diffi culties in individual cases in quantifying the share which the applicant 
spouse should receive of the other party’s earned income. In the course of the 
hearing he was, frankly, unable to identify the factors which would determine 
what percentage share the applicant should receive and for what period. 
The court could, he said, make ‘robust assumptions’ and, ‘ultimately, stand 
back and take a view’. He conceded that the wife’s claim to 35 per cent in 
respect of the husband’s bonuses to the end of 2019 contained ‘an element 
of arbitrariness’ both in respect of the percentage and the duration sought. 
However, he submits, diffi culties of quantifi cation should not defeat the 
principle. 

[52] Mr Turner touched on some other, subsidiary, aspects of this 
submission. For example, he submitted that, if  a respondent chose to move 
to lower paid employment or not to work at all, the applicant’s share should 
be determined by reference to earning potential, unless it was reasonable for 
the respondent to have acted as he/she had, because the respondent had a 
‘post-matrimonial obligation to work’. He accepted that a strictly principled 
approach would include all income and not just a share of bonuses (or 
additional awards) as sought by the wife in this case. He also did not shy away 
from the logical outcome of this submission, namely that in all cases where 
resources exceed needs the applicant spouse has a potentially open-ended 
claim to a share of income until the respondent’s retirement or death. When 
asked how this would impact on the court’s ability to effect a clean break, 
Mr Turner responded by submitting that it would be no more diffi cult than 
in cases based on needs.

[53] (b) On the issue of compensation, Mr Turner submits that this 
principle has been misunderstood. In his submission, it applies not only when 
the applicant has suffered a fi nancial disadvantage through the relationship 
but also, separately, when a fi nancial advantage (namely, ‘enhanced earnings’ 
per Lord Nicholls in Miller, para [32]) has accrued to the other party. It is 
confi ned to cases in which the benefi t which has accrued produces a surplus 
over needs but, otherwise, it applies in all such cases.

[54] As to (c), Mr Turner asks why the wife should be required to use her 
capital share in this way, when the husband does not because of his earnings. 
The wife’s income needs should, instead, have been met purely by an award of 
periodical payments. Again, Mr Turner did not shrink from acknowledging 
the logical effect of this submission, namely that, following the division of 
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the parties’ capital resources by application of the sharing principle, in all 
cases in which one party earns more than the other then, regardless of  needs, 
the latter will have an entitlement to receive an additional award from the 
former to refl ect that income differential. Any other outcome would be unfair 
in part because the parties would have an entirely different start to their 
post-marriage lives. Further, to require the wife to use her resources in this way, 
when the husband would not, would lead to an increased fi nancial disparity 
between the parties from the outset. It would also be discriminatory because 
it results from the husband having been the breadwinner and the wife the 
homemaker during the marriage. In some respects, these arguments replicate 
Mr Turner’s submissions as to the application of the sharing principle to 
earned income.

[55] The wife also challenges the judge’s decision to revisit the amount 
allocated for the wife’s housing needs and the rate of return applied to the 
wife’s free capital. Mr Turner submits that H v H was a case concerning 
capitalisation of an income claim and not the use of a spouse’s capital share 
which is a ‘very different’ exercise. The former is averaging over time while 
the latter should, at most, be considering what the wife’s capital is, at present, 
able to produce.

[56] In response to the husband’s cross-appeal, Mr Turner submits that 
the judge’s decision not to impose a maintenance term cannot be described 
as wrong because it did not involve any error of principle. This was not a 
‘meal ticket for life’ because it will be brought to an end by, for example, the 
wife’s remarriage. The court can also determine at a later date that the wife’s 
right to claim maintenance should be brought to an end. Further, to require 
the wife to use even part of her capital to meet her income needs would be 
unfair because the husband will not have to use his capital in this way.

[57] Mr Dyer commenced his oral submissions by observing, with 
broad simplicity, that surely with £9.7 million the wife must have suffi cient 
resources for the court to be able fairly to effect a clean break. With some 
encouragement from the court he seemed prepared to countenance a more 
detailed consideration of the issue of needs and, in particular, how the wife’s 
resources might be fairly deployed to meet those needs. This did not extend 
to the husband seeking the amortisation of all the wife’s free capital because, 
so Mr Dyer submitted, this is ‘not done’. 

[58] Mr Dyer advanced a number of general points based in part on aspects 
of the speeches in Miller. The 1973 Act contains a ‘statutory steer’ towards 
a clean break when this can be fairly achieved. There is an ‘assumption’ 
that the marital partnership does not stay alive for the purposes of sharing 
future resources unless justifi ed by either need and/or by application of 
the compensation principle. The objective is ‘independent fi nances and 
self-suffi ciency’ and an ‘equal start on the road to independent living’ not 
continuing economic parity or equivalence. At the end of the marriage, a 
spouse has no continuing entitlement to share in the other spouse’s resources 
because the partnership, on which the sharing entitlement is based, has come 
to an end.
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[59] Mr Dyer’s core response to the fi rst ground of appeal is that earning 
capacity and post-separation earnings are not marital property to which the 
sharing principle applies. He relies on passages from Miller as demonstrating 
that the sharing principle is confi ned to capital assets. He submits that, if  the 
principle was intended to apply to an earning capacity, this would have been 
more clearly expounded given the likely importance and effect of this on the 
determination of fi nancial claims.

[60] The extension of the sharing principle as sought by the wife would, 
he submits, contravene the clean break principle in a fundamental manner. 
It would also introduce complexity and confusion into the determination of 
fi nancial claims contrary to the clarity which is required properly to assist 
both the courts and parties. He described the wife’s claim as arbitrary and 
scatter-gun in its approach and pointed to the diffi culties Mr Turner had in 
explaining the basis of her case for 35 per cent of bonuses received up to 2022.

[61] Mr Dyer also took the court through a number of authorities. He 
initially submitted that in no reported case had the sharing principle been 
applied to post-separation earnings. However, as was pointed out during 
the hearing by MacDonald J, this submission appeared to overlook cases in 
which a spouse had been awarded a share of post-separation earnings other 
than by reference to needs or compensation: as in H v H [2007] EWHC 
459 (Fam), [2008] 2 FCR 714, [2007] 2 FLR 548. Further, in the present 
case the husband had proposed that the wife should receive a share of 
post-separation bonuses. However, Mr Dyer described this as a ‘run-off’ 
which was often offered on a pragmatic basis in order to achieve an agreed 
settlement rather than on any principled basis. 

[62] As to the issue of compensation, Mr Dyer submits that the judge’s 
fi nding, that the wife would have been earning less than £100,000 gross per 
year even if  she had continued with her career, is not one which can be 
disturbed by this court. As a consequence of this fi nding he submits that 
the judge was also right to conclude that she had not sustained a fi nancial 
disadvantage in respect of her career greater than the amount she would 
receive by application of the sharing claim. Mr Dyer also submits that 
the principle only applies if  the applicant spouse has sustained a fi nancial 
disadvantage. This is the essential evidential issue, not whether the husband 
has obtained an advantage. 

[63] As to ground (c), Mr Dyer submits that the judge was entitled to decide 
that 2.25 per cent net return was a fair rate of return to apply to the wife’s 
free capital, in particular following H v H. This decision also justifi ed the 
judge revisiting the rate applied in his draft judgment. Similarly, the judge was 
justifi ed, indeed required, to determine the wife’s application on the true facts, 
namely that the cost of an alternative home in England would be £2 million 
rather than the judge’s previously estimated sum of £2.5 million.

[64] On the husband’s cross-appeal, Mr Dyer submits that the judge failed 
to give suffi cient weight to the clean break principle. He was clearly wrong to 
make a joint lives maintenance order and was also wrong not to determine 
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that the wife could adjust without undue hardship to the termination of 
maintenance.

[65] In support of this aspect of his case, Mr Dyer relies on the fact that 
the wife is receiving assets worth a total of £9.7 million rather than the sum 
of £8.3 million as estimated by the judge in his draft judgment. Mr Dyer 
submits that the receipt by the wife of an additional £1.4 million should, by 
itself, have led the judge to impose a defi ned, non-extendable term. The wife 
will have free capital of £4.6 million which, at 2.25 per cent net, will produce 
£103,500 and, at 3.75 per cent gross, would produce between £110,000 and 
£124,000 net (depending on variable tax rates). In addition, Mr Dyer points 
to the wife’s pension from the age 60 (in 2028) of £76,000 gross and any sum 
she might additionally earn. In those circumstances he submits that she can 
adjust without undue hardship with effect from February 2021.

THE LEGAL CONTEXT
[66] During the course, in particular, of Mr Turner’s submissions, it 

sometimes seemed as though the court was being invited to undertake a 
detailed textual analysis of what has been said in some of the cases, notably 
Miller, in a manner similar to that which might be applied when the court 
is required to interpret a statute. I would question whether such a detailed 
scrutiny is apt and properly refl ects the differences between the drafting 
process for a judgment and that for a statute and their different roles in the 
administration of justice. I would also mention that, even in the interpretation 
of statutes, the court can take a broad purposive approach. 

[67] Further, in the context of fi nancial remedy applications, the court is 
giving guidance. Guidance can, of course, be given with a degree of specifi city 
but, it is perhaps obvious to say that, one cannot expect judgments to be written 
in the expectation that they will be analysed as though they were statutes. This 
is not to suggest that precedents cannot create binding authority. The issue 
I am addressing is how those precedents are interpreted and applied.

[68] The present case engages with a number of principles which underpin 
the exercise by the court of its discretionary powers under the 1973 Act. 
I propose to address the following principles – non-discrimination, sharing, 
compensation, need, and clean break – by reference principally to the way 
in which they have been considered in previous authorities. In referring only 
to these principles, I do not, of course, overlook that the court’s objective 
is to achieve a fair outcome having taken into account all the relevant 
circumstances of the case.

[69] The fi rst, over-arching, principle is that the court must exercise its 
discretionary powers in manner which is not discriminatory. As Lord Nicholls 
said in White v White [2001] 1 AC 596, 605B/C:

‘In seeking to achieve a fair outcome, there is no place for discrimination 
between husband and wife and their respective roles.’

This was repeated with added emphasis in Miller in which Lord Nicholls 
described discrimination as ‘the antithesis of fairness’ (para [1]).
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[70] However, because it appeared at times that Mr Turner was submitting, 
simply, that any future fi nancial differences between the parties could or 
would constitute discrimination, it is relevant to repeat what Wilson LJ 
(as he then was) said in K v L [2011] EWCA Civ 550, [2011] 2 FCR 597, [2012] 
1 WLR 306, 313C/D:

‘the law does not abjure all discrimination. On the contrary it is of the 
essence of the judicial function to discriminate between different sets of 
facts and thus between different claims. What is outlawed is discrimination 
on the ground of superfi cial differences which, on analysis do not refl ect 
substantive differences …’.

[71] The next three principles are, of course, those identifi ed in Miller as 
guiding the manner in which the court determines its award. I will deal with 
them together by citing some passages from the authorities to which we have 
been referred.

[72] I start by referring briefl y to White v White in which the ‘yardstick of 
equality’ was developed as a ‘general guide’. In particular, it is relevant to note 
that the yardstick was to be applied to the division of the parties’ ‘available 
assets’: Lord Nicholls p 605F/G. 

[73] In McFarlane v McFarlane, Parlour v Parlour [2004] EWCA Civ 872, 
[2004] 2 FCR 657, [2005] Fam 171, Thorpe LJ (para [4]) referred to the ‘novel 
point of principle’ raised in those cases as being whether the yardstick of 
equality, introduced by White v White ‘for measuring the fair division of 
capital’, should also be ‘applied as the measure for the division of income’. 
He rejected this because he did not consider that the cross-check of equality 
was appropriate in respect of the division of income ‘for a number of reasons’ 
(para [106]). These included that Lord Nicholls had ‘suggested the use of the 
cross-check in dividing the accumulated fruits of past shared endeavours’. 

[74] However, in those cases where an immediate clean break could not 
be achieved, Thorpe LJ recognised that the ‘surplus of future income over 
future needs’ could be divided between the parties. In his view it was wrong 
in principle for ‘the earner to have sole control of the surplus’ (para [66]). 
This was to give both parties ‘the opportunity and the responsibility to 
invest’ with the objective of fi nancial independence being achieved ‘within a 
relatively short span’.

[75] I recognise, as highlighted by Mr Turner, that the award of periodical 
payments made by the District Judge in McFarlane was restored by the House 
of Lords. However, as Sir James Munby P observed during the hearing, 
although the specifi c amount was restored, this was based on the principles 
referred to by the House of Lords which were, inevitably, not those on which 
the District Judge had based her decision.

[76] The case to which the parties have given the most attention during 
this appeal is Miller. This case covers a number of matters which require 
consideration.

[77] Matrimonial property is defi ned by Lord Nicholls as being ‘property 
acquired during the marriage otherwise than by inheritance or gift’, 
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such property being ‘the fi nancial product of the parties’ common 
endeavour’ (para [22]). This defi nition is picked up in Charman v Charman 

(no 4) [2007] EWCA Civ 503, [2007] 2 FCR 217, [2007] 1 FLR 1246 in which 
matrimonial property was defi ned as ‘the property of the parties generated 
during the marriage otherwise than by external donation’ (para [66]).

[78] As to sharing, which Lord Nicholls called the ‘equal sharing’ principle, 
in his view: ‘When their partnership ends each is entitled to an equal share 
of the assets of the partnership, unless there is good reason to the contrary’ 
(para [16]). Lady Hale put it in terms of ‘the sharing of the fruits of the marital 
partnership’ (para [141]) and also ‘roughly equal sharing of partnership 
assets’ (para [143]). 

[79] As referred to above, Mr Turner relies heavily on what Lady Hale said 
when dealing with the McFarlane case. To repeat, she said that the wife ‘is 
also entitled to a share in the very large surplus, on the principles both of 
sharing the fruits of the matrimonial partnership and of compensation …’ 
(para [154]).

[80] However, I note that earlier in her speech, when dealing with general 
principles, she said (para [143]):

‘But there are many cases in which the approach of roughly equal 
sharing of the partnership assets with no continuing claim one against 
the other is nowadays entirely feasible and fair.’

After referring to two cases, in which both parties ‘could earn their own 
living’, Lady Hale added that:

‘Although one party might have better prospects than the other in 
future, once the marriage was at an end there was no reason for one to 
make further claims upon the other.’

Importantly she also said (para [144]):

‘In general, it can be assumed that the marital partnership does not stay 
alive for the purposes of sharing future resources unless this is justifi ed by 
need or compensation.’

I appreciate that in the preceding sentence Lady Hale had said, ‘Much will 
depend upon how far future income is to be shared as well as current assets’. 
However, this comment is dealing with the question of whether the court 
starts the exercise with equal sharing and then goes on to consider need and 
compensation or vice-versa.

[81] It is also relevant to note that it is the ‘assets’ of the partnership or its 
‘property’ which is being shared. Does an earning capacity fi t easily within 
these terms? It may be that I am at risk of adopting the textual approach 
which I have questioned above. However, when Lady Hale addressed the issue 
of earning capacity she did so by noting that (para [142]): 

‘Too strict an adherence to equal sharing and the clean break can 
lead to a rapid decrease in the primary carer’s standard of living and a 
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rapid increase in the breadwinner’s. The breadwinner’s unimpaired and 
unimpeded earning capacity is a powerful resource which can frequently 
repair any loss of capital after an unequal distribution.’

If  an earning capacity was within the sharing principle, this would not 
be the effect of too ‘strict an adherence’ to it. This conclusion is further 
supported by the fact that this observation is immediately followed by the 
fi rst sentence of paragraph [143] (quoted above) which referred to ‘roughly 
equal sharing of partnership assets with no continuing claims’ (my emphasis). 
Again, if  an earning capacity was a partnership asset, a roughly equal sharing 
would be likely to include continuing claims especially, on Mr Turner’s 
argument, when one party has ‘better prospects’. Such prospects are, however, 
specifi cally stated by Lady Hale as not being a reason ‘for one to make further 
claims upon the other’ (para [143]).

[82] Charman (no 4) directly addressed the question of the property 
to which the sharing principle applies. What is of most relevance to the 
present case is the specifi c reference to where an earning capacity sits in the 
application of this principle. The court observed that ‘future income must 
always be appraised’, because of its potential relevance to the fairness of the 
overall outcome, but left open the effect of Lady Hale’s remarks in Miller 
(para [154]): 

‘We appreciate that [these remarks] are also said to permit argument 
that a party’s earning capacity is itself  an asset to which the other party 
has contributed and which might to some extent be subject to the sharing 
principle, this seems to us an area of complexity and potential confusion 
which in this case it is unnecessary for us to visit’ (para [67]).

[83] In VB v JP [2008] EWHC 112 (Fam), [2008] 2 FCR 682, [2008] 
1 FLR 742 (para [59]) Sir Mark Potter P addressed the effect of the end of 
the partnership in terms which were endorsed by Thorpe LJ in Hvorostovsky 

v Hvorostovsky [2009] EWCA Civ 791, [2009] 3 FCR 650, [2009] 2 FLR 1574 
(para [37]) and by Ryder LJ in H v H (para [40]). Quoting from VB v JP:

‘on the exit from the marriage, the partnership ends and in ordinary 
circumstances a wife has no right or expectation of continuing economic 
parity (“sharing”) unless and to the extent that consideration of her needs, 
or compensation for relationship-generated disadvantage so require. 
A clean break is to be encouraged wherever possible.’

The fact that this observation has been approved twice by the Court of 
Appeal is clearly signifi cant to the outcome of the present case.

[84] In Scatliffe v Scatliffe [2016] UKPC 36, [2017] AC 93, [2017] 
2 WLR 106 (para [25]) Lord Wilson JSC concluded that:

‘in an ordinary case the proper approach is to apply the sharing 
principle to the matrimonial property and then ask whether, in the light 
of all the matters specifi ed [in the statute], the result of so doing represents 
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an appropriate overall disposal. In particular it should ask whether the 
principles of need and/or of compensation, best explained in the speech 
of Baroness Hale in the McFarlane case [2006] 2 AC, paras [137]–[144], 
require additional adjustment in the form of transfer to one party of 
further property, even of non-matrimonial property, held by the other’.

[85] Wilson LJ had further considered the question of the relevance of an 
earning capacity in Jones v Jones [2011] EWCA Civ 41, [2011] 1 FCR 242, 
[2012] Fam 1. I propose only to quote part of what comprises (paras [21] to 
[28]) a detailed consideration of its potential relevance. 

[86] As part of this consideration, Wilson LJ addressed whether (para [23]):

‘for the purposes of the sharing principle it might be appropriate 
to capitalise the earning capacity brought by one spouse into the 
marriage … an approach fi rst favoured by Mr Nicholas Mostyn QC … 
in GW v RW (Financial Provision: Departure from Equality) [2003] 
2 FLR 108.’

He went on immediately to question this approach:

‘I am unclear how the earnings were thus to be capitalised, still less how 
such allowance was thus to be made, and in particular whether, if  at the 
date when the fi nancial proceedings were heard, the spouse still enjoyed 
an established earning capacity, such also fell to be capitalised and also in 
some way to be taken into account.’

[87] Wilson LJ agreed with Lord Mance’s objections, as set out in 
Miller (para [172]), ‘to the capitalisation of a spouse’s earning capacity at 
the date of the marriage’ (para [25]). An earning capacity was ‘not easily 
measurable in capital terms’. This had been demonstrated by the fi rst 
instance judgment in Jones being ‘replete with objections to the adoption of 
arbitrary percentages in the application of the sharing principle’. Wilson LJ 
also pointed to the diffi culty of evaluating what contributed to the husband’s 
capacity ‘to generate earnings’: 

‘The proper depth of any inquiry into a spouse’s expertise and acumen 
is unclear. What contributed to the substantial capacity of this husband 
to generate earnings (or profi ts) in his chosen fi eld? The judge rightly laid 
stress on the knowledge which he had gained during employment in the 
fi eld from 1967 to 1986. But, without his having other qualities, whether 
inherited or acquired as a child at home or at school or otherwise, he 
would not have been able to put his knowledge to profi table use. In truth 
the judge was placing a substantial capital value on the husband as a 
person, I am convinced that such is no function of the divorce court.’

[88] Wilson LJ expressly decided that a spouse’s established earning capacity 
at the date of the marriage did not fall ‘to be capitalised, or otherwise brought 
into account, for the purpose of the sharing principle’ (para [26]), thereby 
overruling GW v RW (fi nancial provision: departure from equality).
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[89] Additionally, and importantly for the present case, Wilson LJ returned 
to the question he had asked (in para [23]) as to whether an earning capacity 
should be capitalised for the purposes of determining a fi nancial claim and 
went on to consider the issue of earning capacity more generally.

‘[27] In para [23] above I questioned whether Mr Mostyn’s approach 
also required capitalisation of any such established earning capacity as 
still subsisted at the date when the fi nancial proceedings were heard. Were 
we to overrule his decision, my question would not need to be answered. 
There is, however, a separate, wider question whether it is ever necessary 
or appropriate for the court to attempt to capitalise the earning capacity 
which a party has at the date of the hearing. There is no denying the 
extreme importance of an inquiry into the earning capacity of each 
party at that date: indeed s 25(2)(a) of the Matrimonial Causes Act 1973 
makes it mandatory. A spouse’s earning capacity will usually be a central 
foundation of an order for periodical payments, and thus of any order by 
way of capitalisation thereof, pursuant to the principles of need and/or of 
compensation. Even if, however, an earning capacity may also sometimes 
be relevant to a fair distribution of the assets pursuant to the sharing 
principle, it does not follow that the earning capacity should itself  be 
treated as one of those assets, still less that an attempt should be made to 
capitalise it. Today I have as little appetite for such costly artifi ciality as 
when, in 2007, I subscribed to the judgment of this court in Charman v 

Charman (no 4) [2007] 1 FLR 1246, para [67] and thus to the reservations 
in this respect which the court expressed at the foot of that paragraph.’

Whether or not strictly obiter, the above passage would seem to provide a 
clear answer to one aspect of Mr Turner’s case, namely his submission 
that an earning capacity is to be treated as an asset to which the sharing 
principle applies. It can make no difference whether the court is proposing to 
ascribe a capital value to such a capacity or proposing to make an order for 
periodical payments so that its product is shared between the parties.

[90] In B v S (fi nancial remedy: marital property regime) [2012] EWHC 
265 (Fam), [2012] 2 FCR 335, [2012] 2 FLR 502, Mostyn J questioned 
the application of the sharing principle to post-separation earnings in 
these terms:

‘to allow consideration of the concept of sharing to intrude in the 
assessment of a periodical payments award seems to me to be based on 
a doubtful principle, and is replete with problems of quantifi cation to 
any sure standard … if  the concept of sharing is going to uplift above 
the assessment of need a periodical payments award which will be paid 
from post-separation earnings, how does a judge set about doing it? Is it 
a third? Or 40%? Or 20%? There are not even any signposts along the 
road to a fair award.’

[91] Finally, in respect of this principle, I refer again to the question asked 
by MacDonald J during the hearing about the small number of reported 
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cases in which the applicant received a share of bonuses the accrual of 
which post-dated the parties’ separation. Mr Dyer suggested that this was an 
example of pragmatism, namely the goal of achieving an agreed resolution. 
I agree that this goal should be a powerful incentive and an inducement to 
be pragmatic. But, the relevant question for the purposes of this appeal is 
that those cases could be said to support the proposition that the sharing 
principle applies to post-separation earnings. 

[92] In Rossi v Rossi [2006] EWHC 1482 (Fam), [2006] 3 FCR 271, 
[2007] 1 FLR 790 (para [24](4)) Mr Mostyn QC (as he then was), whilst 
acknowledging ‘an element of arbitrariness’, proposed that he ‘would not allow 
a post-separation bonus to be classed as non-matrimonial unless it related to 
a period which commenced at least 12 months after the separation’. This was 
because this period was ‘too close to the marriage to justify categorisation 
as non-matrimonial’. Charles J in H v H [2007] EWHC 459 (Fam), 
[2008] 2 FCR 714, [2007] 2 FLR 548, did not agree with this approach, 
and, as set out in the headnote, awarded the wife ‘declining percentages’ of 
the husband’s bonuses for the three years after the year of separation. The 
rationale for this ‘could be classifi ed as either compensation or sharing’ 
(para [111]). In addition, in CR v CR [2007] EWHC 3334 (Fam), [2008] 
1 FCR 642, [2008] 1 FLR 323, Bodey J gave ‘primary recognition to the 
wife’s reasonable requirements’ but also took into account, as a ‘subsidiary 
factor’ to needs, that ‘the husband was assisted towards his high likely future 
earnings by (the wife’s) past contributions …’ (para [103]). Accordingly, 
‘in the pursuit of overall fairness’ an additional capital sum could be awarded 
to ‘refl ect large imbalances of future earnings’.

[93] I now turn to the compensation principle. Lord Nicholls referred to 
this in Miller as being (para [13]), 

‘aimed at redressing any signifi cant prospective economic disparity 
between the parties arising from the way they conducted their marriage. 
For instance, the parties may have arranged their affairs in a way which 
has greatly advantaged the husband in terms of his earning capacity but 
left the wife severely handicapped so far as her own earning capacity 
is concerned. Thus the wife suffers a double loss, a diminution in her 
earning capacity and the loss of a share in her husband’s enhanced 
income.’

Later (para [28]) he described the principle as applying ‘when one party’s 
earning capacity has been advantaged at the expense of the other’ (para [28]). 
When specifi cally addressing periodical payments, Lord Nicholls stated that 
they could be ordered ‘for the purpose of affording compensation’ (para [32]). 

‘It would be extraordinary if  this were not so. If  one party’s earning 
capacity has been advantaged at the expense of the other party during the 
marriage it would be extraordinary if, where necessary, the court could 
not order the advantaged party to pay compensation to the other out of 
his enhanced earnings when he receives them. It would be most unfair 
if  absence of capital assets were regarded as cancelling his obligation 
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to pay compensation in respect of a continuing economic advantage he 
has obtained from the marriage.’

We were also taken to paragraphs at the end of Lord Nicholls’ speech where 
he applied the principles to the case of McFarlane. He said, for example, that 
the wife was entitled to ‘an award of compensation in respect of the signifi cant 
future economic disparity’ (para [93]). Further, this element of her claim 
was ‘not directly affected by the use she makes of her resources’ (para [99]).

[94] Lady Hale referred to the compensation principle in terms of the 
‘economic disadvantage generated by the relationship’ (para [140]). This arose 
because, when one of the spouses gave up a career, the other spouse, if  a ‘high 
earner’, had been ‘the benefi ciary of the choices made during the marriage’ 
(para [140]). When dealing specifi cally with the case of McFarlane Lady 
Hale referred again to ‘disadvantages for which compensation is warranted’ 
(para [153]: my emphasis) and described compensation as being ‘for the 
comparable position which she might have been in had she not compromised 
her own career for the sake of them all’ (para [154]). 

[95] I interpolate that these passages led to some debate during the hearing 
as to how they might provide support for Mr Turner’s submission that the 
principle of compensation applies even if  the disadvantaged party’s fi nancial 
needs are being met at a level higher than the ‘loss’ sustained by them (as 
referred to by Lord Nicholls in para [13]). One aspect of the debate was what 
is meant by ‘enhanced earnings’ and what advantage or disadvantage is being 
measured. Just to repeat, it is Mr Turner’s case that this principle has been 
misunderstood and it also applies when and to the extent that the husband’s 
earning capacity has benefi ted by reason of the relationship. 

[96] It is not altogether easy to understand how the extent of the 
enhancement or benefi t/advantage would be established if  Mr Turner was 
right. As Sir James Munby P postulated during the hearing, was it being 
proposed that the court would have to seek to determine what each of the 
parties would have been earning if  there had been no marriage and then 
calculate the quantum of, respectively, the advantage and the disadvantage? 
Otherwise, how was the advantage and/or the disadvantage to be determined? 
The submissions provided no clear answer, perhaps understandably because 
of the evidential diffi culties. Whilst the evidence might provide some route 
to determining how an abandoned or diminished career would have been 
likely to develop, I fi nd it hard to envisage what evidence would enable a court 
to conclude how a spouse’s career would have developed absent the marriage 
or to what extent it was, in fact, enhanced by the marriage. 

[97] I mention, in passing, that Charles J referred to some of these 
diffi culties when determining Mrs McFarlane’s application for a variation 
of the periodical payments order: McFarlane v McFarlane [2009] EWHC 
891 (Fam), [2009] 2 FLR 1322.

[98] Similar problems would arise if  the court had to determine the extent 
to which an earning capacity was the product of marital endeavour. I have 
already referred to the diffi culties mentioned by Wilson LJ in Jones v Jones 
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when he rejected the whole notion of the court seeking to determine, let alone 
evaluate, what had contributed to a spouse’s earning capacity at the end of the 
marriage. Further, despite what I have said above (para [32]), would this require 
the court, in fairness, to embark on considering whether, as can sometimes 
be asserted, any alleged continuing economic advantage was obtained or 
developed despite rather than because of the marriage? There would clearly 
be signifi cant conceptual and evidential diffi culties if  Mr Turner was right 
and the court had to determine whether and, if  so, the extent to which a 
spouse’s earning capacity was the product of marital endeavour.

[99] The principle of need does not require elaboration. The court has to 
determine both the level at which and the manner in which the applicant 
spouse’s needs should be met.

[100] The fi nal principle is the clean break. This was referred to by both 
Lord Nicholls and Lady Hale in Miller. It pre-dates the changes made to the 
1973 Act by the Matrimonial and Family Proceedings Act 1984. As referred 
to by Lord Nicholls, it was one of the principles identifi ed as informing the 
legislation by Lord Scarman in Minton v Minton [1979] AC 593, p 608F/G 
when he said: 

‘An object of the modern law is to encourage [the parties] to put 
the past behind them and to begin a new life which is not overshadowed 
by the relationship which has broken down.’

Lord Nicholls agreed that, following the 1984 Act, this was ‘an important 
principle now embodied in the statute’ (para [30]).

[101] During the course of his speech, Lord Nicholls distinguishes between 
those cases in which there is suffi cient capital to effect an immediate clean 
break and those in which there is not. He gives the case of White as one in 
which ‘the capital assets were more than suffi cient to meet the parties’ fi nancial 
needs’ and McFarlane as a case in which the ‘parties’ capital was insuffi cient 
to enable an immediate clean break’ (para [2]). The only circumstances in 
which he suggests that a clean break cannot be effected are either because 
of a party’s continuing fi nancial needs or because of the impact of the 
principle of compensation (para [28]). Further, he says that periodical 
payments ‘may be made for the purposes of affording compensation … as 
well as meeting fi nancial needs’ (para [32]). 

[102] Lady Hale noted that: ‘several provisions were inserted in 1984 to 

encourage and enable a clean break settlement, in which the parties could 
go their separate ways without making further fi nancial claims upon the 
other’ (para [130]). Section 25A(1) provides a ‘clear steer in the direction of 
lump sum and property adjustment orders with no continuing periodical 
payments. But it does not tell us much about what an appropriate result 
would be’ (para [130]). ‘Independent fi nances and self-suffi ciency are the 
aims’ (para [133]) with the ‘ultimate objective (being) to give each party an 
equal start on the road to independent living’ (para [144]). For the avoidance 
of doubt, it is important also to note that, as Lady Hale reminds us, ‘a clean 
break is not to be achieved at the expense of a fair result’ (para [134]).
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[103] The ‘steer’ provided by s 25A is clear because of the duty it imposes 
on the court under s 25A(1), when making an order of the type(s) specifi ed, 
‘to consider whether it would be appropriate so to exercise those powers that 
the fi nancial obligations of each party towards the other will be terminated as 
soon after the grant of the decree as the court considers just and reasonable’. 
Section 25A(2) provides:

‘(2) Where the court decides in such a case to make a periodical 
payments or secured periodical payments order in favour of a party to 
the marriage, the court shall in particular consider whether it would be 
appropriate to require those payments to be made or secured only for 
such term as would in the opinion of the court be suffi cient to enable the 
party in whose favour the order is made to adjust without undue hardship 
to the termination of his or her fi nancial dependence on the other party.’

[104] Further, on any application under s 31, subsection (7) requires the 
court to consider the termination of periodical payments, in the same terms 
as under s 25A(2). This is combined with the power under section 31(7B) 
to make a lump sum, property adjustment or pension sharing order and to 
prohibit the making of any further application. Therefore, if  a clean break 
could not be effected fairly at the time of the fi rst order, it can be implemented 
on a subsequent application. 

[105] It is relevant to note that, as referred to above, in Miller Lord Nicholls 
expressly stated that, in respect of the McFarlane case, there was ‘insuffi cient 
capital to enable an immediate clean break’ (para [2] and para [90]). Lady 
Hale clearly also took the same approach. This approach ties in with other 
aspects of their respective speeches which indicate that the sharing principle 
applies to the available capital assets and that the court will determine 
whether the division effected by application of this principle is suffi cient by 
reference to the claims based on needs and compensation.

[106] This then brings me to the question of the interrelationship between 
the principles of sharing, compensation and need when the court is 
determining whether or not a clean break can fairly be achieved. This question 
is directly relevant to the issue in the present case of the approach the court 
should take to the manner in which the wife’s share of the marital wealth 
should be deployed to meet her fi nancial needs.

[107] Consistent with the authorities, it is appropriate to separate sharing 
and compensation from need. Neither of the former are based or depend on 
a fi nancial need being established. So, for example, in Miller, Lord Nicholls 
said that compensation is ‘not needs-related, it is loss-related’ (para [98]). 
Lady Hale made a similar point (paras [140] and [155]).

[108] Additionally, and of particular importance to the question I am 
addressing, Lady Hale commented that there was no ‘hard and fast rule 
about whether one starts with equal sharing and departs if  need and 
compensation supply a reason to do so, or whether one starts with need 
and compensation and shares the balance’ (para [144]). Lord Nicholls made 
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similar comments (paras [28] and [29]). These observations were taken up in 
Charman (no 4) (para [73]):

‘It is clear that, when the result suggested by the needs principle is 
an award of property greater than the result suggested by the sharing 
principle, the former result should in principle prevail … It is also clear 
that, when the result suggested by the needs principle is an award of 
property less than the result suggested by the sharing principle, the latter 
result should in principle prevail …’.

These comments would require, and in my view practical justice would 
dictate, that there must be a means of determining whether, and if  so how, 
the sharing award does or does not meet the applicant’s needs. This inevitably 
also requires the court to determine in the individual case how the sharing 
award is to be deployed to meet needs. Absent the court considering this 
latter issue, there would be no way of assessing whether the sharing award 
met needs.

[109] I propose, fi rst, to consider Vaughan v Vaughan [2010] EWCA Civ 349, 
[2010] 2 FCR 509, [2011] Fam 46, in which Wilson LJ said the following:

‘[42] More widely, we have received interesting arguments about the 
circumstances in which the law expects a spouse to apply not only income 
but capital to the meeting of maintenance needs or obligations. There is 
no doubt that the case in which (let us say) a wife is most clearly expected 
to apply capital to the meeting of her maintenance needs is when, at arm’s 
length following divorce, the husband agrees, or is ordered, to pay her a 
needs-based capital sum: such will still have been calculated by reference 
to the Duxbury formula, inherent in which is the principle of amortisation. 
There is, by contrast, no doubt that the court will not generally expect 
her to apply inherited capital (as opposed to the income generated 
therefrom) to the meeting of her maintenance needs: Lauder v Lauder 
[2007] EWHC 1227 (Fam), [2008] 3 FCR 468, [2007] 2 FLR 802, para [64], 
per Baron J. But I am clear that it is impossible to be categorical about what 
the law expects in this area. No doubt there are circumstances in which 
it is reasonable to order a husband to make periodical payments even 
though his income is insuffi cient to support them and he will therefore have 
to make them wholly or partly out of his capital, and, correspondingly, 
no doubt there are circumstances (see, for example, my conclusion in this 
very case at para [44] below) in which it is reasonable to expect a wife 
to apply capital to the meeting of at any rate some of her maintenance 
needs even if  it has come into her hands by inheritance or, more generally, 
otherwise than as a needs-based capital payment by the husband. Perhaps 
particularly when they reach or approach retirement and have reasonably 
signifi cant capital assets (often the product of savings out of income), 
many people treat the distinction between income and capital as fl uid, 
the court will recognise this reality.’
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Wilson LJ also considered that the wife had made a ‘realistic concession’ 
that the net value of a desk, which she had received as part of the settlement 
when the parties separated and which had become extremely valuable, should 
be amortised ‘for the purposes of assessing her ability to contribute to her 
maintenance requirements’ (para [18]). 

[110] Wilson LJ went on to determine that the judge had been ‘wrong 
to conclude that the wife could adjust without undue hardship to the 
determination of the husband’s periodical payments on the basis that she 
could amortise her entire liquid capital’ (para [43]). She was entitled to a 
further capitalised award which would enable her to meet her needs when 
combined with ‘the modest application of her existing liquid capital or by 
sale of her home in due course’ (para [44]).

[111] Apart from the observations in Vaughan v Vaughan, there appears 
to have been little debate, in the post-Miller authorities to which we were 
referred, about how the court should determine whether the capital allocated 
to a spouse pursuant to the sharing principle is suffi cient to meet their 
needs. Clearly, part will be used to meet capital needs, particularly housing. 
But how are income needs to be assessed? 

[112] In a pre-Miller case, Lambert v Lambert [2002] EWCA Civ 1685, 
[2002] 3 FCR 673, [2003] Fam 103, Thorpe LJ (para [60]) could see ‘no possible 
reason why the wife alone should be required to amortise’ her share of the 
marital wealth to meet her needs. Likewise, Bodey J (para [75]) considered 
that for the wife ‘to have to amortise capital when the husband himself  
would not have to do likewise’ would not ‘meet the aim of achieving fairness’.

[113] There is one post-Miller case, to which we were not referred, in which 
Lady Hale makes a brief  observation about this issue. In Simon v Helmot 
[2012] UKPC 5, [2012] Med LR 394, (2012) 126 BMLR 73, a case dealing 
with predicting the future for the purposes of the quantifi cation of damages 
for personal injuries, Lady Hale referred to Duxbury and said (para [70]):

‘The Duxbury calculation was fi rst devised when it was thought that 
the purpose of fi nancial awards in matrimonial cases was to cater for the 
“reasonable requirements” of the dependent party. Now that the “sharing 
principle” has been adopted, the calculation is mainly used as a guide to 
capitalising an existing periodical payments order or to check whether 
the sum produced by the sharing principle will be enough to meet the 
applicant’s needs.’

This observation appears to have been derived from At A Glance and, although 
obiter, clearly provides support for the use of Duxbury in this context.

[114] In JL v SL (no 2) (appeal: non-matrimonial property) [2015] EWHC 
360 (Fam), [2015] 2 FLR 1202, Mostyn J determined what sum the wife 
would receive by application of the sharing principle, namely £2.9 million, 
and observed that (para [55]):

‘It might be thought that it is a truism that just under £3 million is 
suffi cient to meet the lifetime needs of a 50 year old woman living in 
Buckinghamshire.’
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However, he went on to determine what capital the wife would require to 
meet her needs. He assessed the sum required in part (for the fi rst 10 years) 
by taking a non-amortising sum and in part (for the remaining years) by 
taking an amortising sum (paras [58]–[68]). He applied the Duxbury 
assumptions to both aspects of the calculation. The result was that the total 
sum required by the wife to meet her needs (including housing) was just over 
£3 million. This was the amount of the award rather than the sum arrived at 
by application of the sharing principle. 

[115] Other cases demonstrate that the courts have adopted a degree of 
fl exibility when determining needs-based awards. This fl exibility has included 
as to the deployment of the applicant’s own capital and in respect of 
amortisation and rates of return.

• CR v CR (para [101]): Bodey J applied a 5 per cent annual gross 
return, when calculating the sum required to meet the wife’s income needs 
(rather than a conventional Duxbury). He also acknowledged that this 
might require the wife ‘to spend through some of her’ capital award in 
order to meet her needs,

• B v B (ancillary relief: post-separation income) [2010] EWHC 
193 (Fam), [2010] 2 FLR 1214: I calculated the sum required to meet the 
wife’s income needs by reference to an assumed 2 per cent net rate of 
return,

• Z v A (fi nancial remedy) [2012] EWHC 1434 (Fam), [2014] 2 FLR 
109 (para [43]): Coleridge J did not consider ‘(c)omplete amortisation’ of 
the wife’s own assets fair when determining the award required to meet 
the wife’s needs. He applied a 3 per cent net return to the wife’s assets. 
The balance required to meet the wife’s income needs was not calculated 
solely by reference to Duxbury but in part by reference to a fi xed term of 
10 years (para [44]),

• AR v AR (inherited wealth) [2011] EWHC 2717 (Fam), [2012] 
2 FLR 1, [2012] WTLR 373 (para [100]): I awarded the wife a sum 
(£3.2 million) which was greater than the ‘simple Duxbury sum’ 
(£2.5 million) required to meet her income needs in part to provide her 
with ‘an additional measure of fi nancial security’,

• Another example of a non-amortised calculation and award is B v S 

(fi nancial remedy: marital property regime) [2012] EWHC 265 (Fam), 
[2012] 2 FCR 335, [2012] 2 FLR 502 (para [87]).

There are, of course, a number of other cases in which a conventional Duxbury 
lump sum has been awarded, such as BD v FD (fi nancial remedies: needs) 
[2016] EWHC 594 (Fam), [2017] 1 FLR 1420.

[116] Rates of return were considered by the Court of Appeal in H v H 

(fi nancial remedies) which concerned a variation application. The judge’s 
award was set aside because, when calculating the lump sum required to 
enable the wife to meet her income need, he had applied a 3.75 per cent net 
rate of return to the capital the wife had received under the original fi nancial 
order. This had not been a rate proposed by either of the parties and the judge 
used this rate ‘without addressing the question to the advocates for them to 
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make submissions’ (para [28]). Ryder LJ went on to say that if  the judge had 
arrived at this rate having heard submissions then, ‘absent an irrational 
decision, his exercise of discretion would have been incapable of challenge’ 
(para [28]).

[117] At fi rst instance the wife had proposed a rate of return of 
3.75 per cent gross which was said to be ‘a standard Family Division’ rate. The 
husband had not proposed any particular rate. Ryder LJ rejected the notion 
that there was an ‘industry standard’ for these purposes. However, he also 
considered that a judge could adopt the Duxbury assumptions if  ‘valid on the 
facts of the case’ (para [31]). 

CONCLUSIONS
[118] Having spent some considerable time analysing the authorities, 

I consider that I can set out my conclusions relatively succinctly.
[119] The overarching question, as Mr Turner rightly identifi ed, is 

whether the award made by the judge was fair. However, to provide an answer 
to this question requires more than the simple, almost pantomime, response 
of, ‘Yes, it is’ or ‘No, it isn’t’. The answer needs to have a principled basis 
of suffi cient substance to explain why any specifi c award is to be regarded 
as fair or unfair. That is why I have spent some time in this judgment 
addressing the applicable principles. This is not, of course, the same as saying 
that the application of those principles will lead to one answer. Discretion 
and evaluation remain important elements which will inform the judge’s 
determination. However, as referred to at the outset of this judgment, as with 
all judicial powers which have these elements, it is incumbent on the courts 
to seek to provide suffi cient clarity as to the relevant legal principles and the 
manner in which they should be applied so that the outcome in any specifi c 
case can be identifi ed as being within a reasonably circumscribed range of 
potential awards.

[120] I propose to address each of the issues set out in paragraph [1] above.
[121] First: (i) is an earning capacity capable of being a matrimonial asset 

to which the sharing principle applies and in the product of which, as a result, 
an applicant spouse has an entitlement to share?

[122] In my view, there are a number of reasons why the clear answer is that 
it is not. 

[123] Any extension of the sharing principle to post-separation earnings 
would fundamentally undermine the court’s ability to effect a clean break. In 
principle, as accepted by Mr Turner, the entitlement to share would continue 
until the payer ceased working (subject to this being a reasonable decision), 
potentially a period of many years. If  the court was to seek to effect a clean 
break this would, inevitably, require the court to capitalise its value which 
would confl ict with what Wilson LJ said in Jones v Jones.

[124] Looking at its impact more broadly, it would apply to every case in 
which one party had earnings which were greater than the other’s, regardless 
of need. This could well be a very signifi cant number of cases. Further, if  
this submission was correct, I cannot see how this would sit with Lady Hale’s 
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observation in Miller that, even confi ned to ‘(i)n general’, ‘it can be assumed 
that the marital partnership does not stay alive for the purpose of sharing 
future resources unless this is justifi ed by need or compensation’ (para [144]) 
or her observation as to the effect of ‘(t)oo strict an adherence to equal 
sharing’ (para [142]).

[125] Additionally, it would inevitably require the court to assess the 
extent to which the earning capacity had accrued during the marriage. This 
would require the court to undertake the exercise to which there are the 
powerful objections referred to by Wilson LJ in Jones v Jones. Where would 
the court start and by reference to what factors would the court determine 
this issue?

[126] Mr Turner had no answer as to what factors would determine either 
the percentage of any award or its duration. He made general submissions 
(as summarised in paras [51] and [52] above) but was unable to articulate 
any principles by which, for example, the court: (i) should determine the 
percentage division of the income which is, of course, only generated by actual 
work (the ‘unforgiving minute’ referred to by Mostyn J in B v S, para [76]); 
(ii) should determine how long the relevant earned income should be deemed 
to continue (would it be based on some notional ‘retirement’ date considered 
to be ‘fair’ or would it require a factual determination?); or (iii) should 
determine whether any changes in employment were reasonable (if  resulting 
in a lower income) or were, or were not, suffi cient to make the new job of a 
different ‘character’ to the earning capacity claimed as having been developed 
during the marriage (see para [28] above). This lack of clarity supports the 
conclusion that to apply the sharing principle in this way would signifi cantly 
undermine the ‘important aspect of fairness’ referred to by Lord Nicholls 
(para [3] above), namely to achieve an ‘acceptable degree of consistency of 
decision’. This is in part because this branch of the road to achieving a clean 
break would be devoid of clear signposts.

[127] I also consider that the passage, relied on by Mr Turner from Lady 
Hale’s speech in Miller (para [154]), cannot bear the weight he seeks to put 
on it, not least because Lady Hale began that paragraph by saying:

‘There is obviously a relationship between capital sharing and future 
income provision. If  capital has been equally shared and is enough to 
provide for need and compensate for disadvantage, then there should be 
no continuing fi nancial provision’.

These words, and the other passages referred to above, are inconsistent with 
Mr Turner’s submission. 

[128] In my view Miller and the subsequent decisions referred to above, in 
particular Jones and Scatliffe, do not support the extension of the sharing 
principle to an earning capacity. The sharing principle applies to marital 
assets, being ‘the property of the parties generated during the marriage 
otherwise than by external donation’ (Charman v Charman (no 4), para [66]). 
An earning capacity is not property and, in the context advanced by 
Mr Turner, it results in the generation of property after the marriage.
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[129] Secondly, (ii) How should the court assess whether an award 
determined by application of the sharing principle meets the party’s needs? 
More specifi cally to the arguments advanced in this case, to what extent is it 
fair for the wife to be required to use her sharing award to meet her income 
needs when the husband will meet his needs from earned income?

[130] I reject Mr Turner’s more extreme argument that the wife’s capital, 
apart from her housing need, should be preserved and should not be used in 
any way to meet her income needs. This again would confl ict with the clean 
break principle to such a signifi cant extent as to undermine the statutory 
‘steer’ because, absent other resources, the applicant spouse would always 
have a claim for an additional award to meet his or her income needs.

[131] In my view it is clear from Miller and Charman alone that, as a matter 
of principle, the court applies the need principle when determining whether 
the sharing award is suffi cient to meet that party’s future needs. To repeat 
what I have said above (para [108]), there must be a means of determining 
whether, and if  so how, the sharing award does or does not meet the 
applicant’s needs. There is no suggestion that the question of needs for these 
purposes is to be determined by reference to a different need principle, or 
more broadly, by means of a different approach. Indeed, any other approach 
would be inconsistent with the observations made by both Lord Nicholls and 
Lady Hale, that there is no rule about where the court starts the exercise, and 
inconsistent with Charman (para [73]) in which the suffi ciency of the award by 
reference to the sharing principle is directly assessed by the award ‘suggested 
by the needs principle’.

[132] This does not mean that the manner in which the need principle is 
applied to the sharing award is infl exible, no more that the application of 
the need principle is itself  infl exible. The cases referred to above (para [115]) 
demonstrate the latter point. Further, as Wilson LJ observed in Jones 
(para [27]), an earning capacity can be ‘relevant to a fair distribution of the 
assets pursuant to the sharing principle’. It can be taken into account when 
the court is deciding whether the capital should be amortised in full, in part or 
not at all and when deciding what assumed rate of return to apply. However, 
to repeat what Wilson LJ said in Jones:

‘Even if, however, an earning capacity may also sometimes be relevant 
to a fair distribution of the assets pursuant to the sharing principle, it 
does not follow that the earning capacity should itself  be treated as one 
of those assets, still less that an attempt should be made to capitalise it.’

[133] Further, even if  in Vaughan Wilson LJ was not including a sharing 
award within the scope of capital received by a wife ‘otherwise than as a 
needs-based capital payment’ (para [42]), if, in some circumstances, a wife can 
be expected to meet her income needs out of inherited capital, it is diffi cult to 
see why the same should not apply to a wife’s share of marital wealth. 

[134] I would also agree with his observation that it is ‘impossible to be 
categorical about what the law expects in this area’. Given the range of 
options from full amortisation to an assumed rate of return and the range 
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of potential circumstances (including all the s 25 factors) it is diffi cult to 
see how a defi nitive outcome can, in fairness, be mandated for all cases. In 
some cases it will clearly be fair for that part of the sharing award available to 
meet income needs to be fully amortised, for example, because neither party 
has any resources other than those being shared. In other cases, the court 
might take the view that the applicant should have a greater level of security 
than that provided by an amortised sum because of the respondent’s earnings 
and apply only an assumed rate of return. To repeat, when determining this 
issue, the court will need to have regard to all the relevant circumstances, to 
the clean break principle and, as appropriate, the issue of undue hardship.

[135] I have used the expression ‘assumed rate of return’ because, again, of 
the scope for different rates of return sometimes to be applied as refl ected 
in the cases referred to above (para [115]). I also use the expression ‘rate of 
return’ because, in my view, the relevant question is the gross rate of return 
which is not necessarily confi ned to income but can include both income and 
capital returns. 

[136] There are, however, clearly advantages – both in terms of providing 
clarity and of consistency – if  the Duxbury model and the assumptions within 
it were to be used at least as a starting point. I note that in H v H there was ‘an 
assumption in the parties’ calculations that 3.75 per cent was an appropriate 
rate of return for the judge to apply’ (para [25]). As I have concluded as set 
out above, the manner by which the court assesses an award by application 
of the need principle and the manner by which it assesses whether a sharing 
award is suffi cient to meet needs must be consistent. Given the consequential 
correlation between needs and sharing, using the same model would 
remove a potential element of inconsistency between the two which might 
result in different outcomes depending on whether the court started with a 
needs-based award or vice-versa. 

[137] I would also add that I do not accept Mr Turner’s submission that 
the court should determine what rate of return the wife can obtain ‘now’ 
and leave any adjustments as may be justifi ed in the future to a subsequent 
application. Apart from this being a recipe for continued litigation, it ignores 
the fact that the court is taking a long-term perspective when assessing 
whether the sharing award meets needs. If  the needs are being assessed by 
reference to the applicant’s life expectancy then the rate of return is being 
assessed by reference to the same period.

[138] As to the specifi c issue raised in this case, namely whether it is fair 
for an applicant spouse to be required to use their sharing award to meet 
their income needs when the other spouse will meet their needs from earned 
income, the answer is that the latter factor will be relevant to the court’s 
determination of the former issue.

[139] I next deal with the compensation principle. I do not accept 
Mr Turner’s submission that the compensation principle is to be applied not 
only when the applicant has sustained a fi nancial disadvantage in his or her 
prospective career but also when the respondent has sustained a fi nancial 
benefi t. In my view it is clear from Miller that compensation is for the 



a

b

c

d

e

f

g

h

i

Family Court Reports96 [2018] 2 FCR

‘disadvantage’ sustained by the party who has given up a career. I appreciate 
that it is based in part on the other party’s career having benefi ted but 
I regard that as an assumption rather than an evidential issue which has 
to be determined, in part because of the diffi culty of undertaking any such 
exercise. In practice it is a claim which appears very rarely to have been 
established and I do not intend to encourage any more extensive or expensive 
exploration of the issue. However, as a necessary factual foundation the court 
would have to determine, on a balance of probabilities, that the applicant’s 
career would have resulted in them having resources greater than those which 
they will be awarded by application of either the need principle or the sharing 
principle. Further, the court must separately determine whether, and if  so 
how, this factor should be refl ected in the award so as to ensure that it is fair 
to both parties.

[140] The other matters raised by Mr Turner relate to the judge’s decision 
to revisit his initial determination of the wife’s housing need and the rate of 
return to be applied to her free capital. In my view, these points do not raise 
any issues of principle. A judge is entitled to reconsider their judgment prior 
to the order being made: In re L and another (children) (preliminary fi ndings: 

power to reverse) [2013] UKSC 8, [2013] 1 WLR 634, [2013] 2 All ER 294a. 
The question in the present case is whether the judge was wrong to exercise 
this power in the manner in which he did.

DETERMINATION
[141] It will be clear from what I have said above that the wife’s appeal 

from the judge’s decision not to award the wife more of the husband’s 
post-separation income by application of the sharing principle fails. 

[142] I am also satisfi ed that the judge was right to reject the wife’s claim to 
an award by application of the compensation principle. The judge’s fi nding 
that the wife would have been earning less than £100,000 gross per year 
(£64,000 net) is a fi nding which cannot be, and has not been, challenged. There 
was, therefore, no basis for any such award because the amount awarded to 
the wife exceeded what she might have been entitled to under this principle. In 
reaching this conclusion, I have, of course, rejected Mr Turner’s submission 
as to the manner in which this principle is applied and have decided that 
it requires the applicant spouse to have sustained a fi nancial disadvantage 
greater than the amount of the proposed award calculated by reference to the 
other principles.

[143] I am not persuaded that the judge was wrong to revisit his initial 
decision both as to the amount the wife would be spending on housing 
and as to the rate of return. The judge had to determine the former for the 
purposes of determining what free capital the wife would have to meet her 
income needs. He could have taken a broad approach but he decided, and 
was entitled to decide, to reconsider this issue having regard to the change in 
the wife’s position. He was equally entitled to reconsider the rate of return. 

a Reported as Re L-B (children) (care proceedings: power to revise judgment) [2013] UKSC 8, 
[2013] 2 FCR 19.
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Even if  he had not undertaken this exercise then, it would have been open to 
the court to reconsider these issues at a subsequent hearing if  an application 
had been made by the husband.

[144] Accordingly, I propose that the wife’s appeal should be dismissed.
[145] Turning now to the husband’s cross-appeal.
[146] The judge determined whether to impose a term maintenance order by 

reference only to whether the wife would be able to earn the shortfall between 
her income needs and the amount generated by her free capital (para [25] 
above). He decided that, by this measure, she could not adjust without undue 
hardship. For the reasons set out above this was too narrow an approach. 
The judge should have addressed the issue more broadly including by 
considering whether it would be fair for the wife to deploy part of her capital 
to meet her income needs. This broader consideration was required both so 
as properly to address the question of undue hardship and also so as to give 
proper weight to the clean break principle. 

[147] As the judge took too narrow an approach the options are either to 
remit this issue to be reheard or for this court to undertake this task. In my 
view, having regard to the length and expense of the litigation to date and to 
the fact that we have suffi cient fi nancial details fairly to undertake the task, 
I propose that this court should do so.

[148] I have probably already made clear that I do not consider it appropriate 
simply to look at the amount of the wife’s award without any consideration 
of how it would have to be deployed to enable her to meet her income needs 
of £175,000 per year as found by the judge. The court needs to undertake 
that exercise to some level of specifi city. The degree of specifi city required 
will vary according to the circumstances of the case and will be for the trial 
judge to determine. However, it does not have to be more than would be 
conventionally required when the court is determining a claim by application 
of the need principle.

[149] In this case, although not, I think, expressly articulated in the 
judgment, it is clear that the judge considered that the wife’s income need 
would continue at this level for life. In any event, I do not consider that it 
would be appropriate for this court to determine this issue by reference to any 
lesser amount. The question, therefore, is how would the wife be required to 
deploy her free capital in the absence of continuing periodical payments and, 
in the circumstances of this case, would it be fair for her to have to use it in 
this way.

[150] Mr Dyer has produced a schedule which shows that, applying 
2.25 per cent net, the wife’s free capital would provide just over 
£100,000 per year. From the age of 60 (in 2028) the wife will, in addition, 
be able to draw a gross pension of £76,000 per year. Very broadly, the two 
combined would produce £150,000 net per year. The wife would, in addition, 
in due course receive her state pension. The Duxbury sum required to 
produce an annual income of £25,000 net from the age 60 would be £360,000.

[151] The husband seeks a term expiring in February 2021 when the wife will 
be aged 52. There would, therefore, be a shortfall between the wife’s income 
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needs and the net sum produced by her capital of approximately £75,000 
per year between 2021 and 2028. Taking a simple arithmetical approach, this 
would lead to a shortfall totalling just under £600,000.

[152] The total shortfall, applying the above very broad analysis, would be 
just in the region of £950,000. It is likely that the actual amount would be less 
but I propose to address this issue on the basis that the wife would have to 
expend this proportion of her sharing award on her income needs. This would 
represent approximately 21 per cent of the wife’s free capital of £4.6 million 
or 10 per cent of her total award (acknowledging that part of that is pension).

[153] I appreciate that the husband may well have continued to generate 
a very substantial income and that his fi nancial position will have been 
enhanced as a result. But, fi rst looking specifi cally at s 25A(2), it is plain to 
me that the wife would be able ‘to adjust without undue hardship’ to the 
termination of maintenance. To require her to use the above proportion of 
her award would not be unfair having regard to all the s 25 factors. She would 
still have free capital of £3.6 million and housing of £2.75 million. For these 
purposes, I have not specifi cally factored in the judge’s fi nding that the wife 
would be able to obtain employment from late 2019.

[154] For the avoidance of doubt, the wife would still have no claim under 
the compensation principle because by any measure her retained award 
would be greater than any award by reference to a lost net income of no more 
than about £64,000 per year.

[155] Accordingly, I would allow the husband’s appeal and impose a term 
order expiring on 1st March 2021 with a s 28(1A) bar.

[156] Before concluding my judgment, I propose to make one additional 
observation. During the course of the hearing, Mr Turner was evidently 
concerned that recent public debate about how the courts determine a spouse’s 
claim for maintenance might somehow intrude into the determination of 
this case. His particular focus was what he described as the unfair use of 
the expression ‘meal ticket for life’ which, he suggested, was often deployed 
without regard to a spouse’s fair entitlement which might properly include 
long-term maintenance. I do not comment on his remarks, save to say that I, 
of course, acknowledge that long-term maintenance can be required as part of 
a fair outcome and also that I understand why he suggests that the expression 
‘meal ticket for life’ can be used as an unfair trope. However, I would make 
clear that my determination of this appeal has been based solely on my view 
of the proper application of the 1973 Act and the principles identifi ed above 
to the facts of this case.

MacDONALD J.
[157] I agree.

SIR JAMES MUNBY P.
[158] I also agree.

Dismissing the wife’s appeal and allowing the husband’s cross-appeal, imposing 

a term order expiring on 1 March 2021, with a s 28(1A) bar.
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